by the National Gypsum holding and has established nothing
more than the fact that violations of section 75.316 occurred.
Monterey asserts that the Secretary has not shown that the
violations of its dust and ventilation plan resulted in any
excessive level of respirable dust or in any accumulation
of methane, nor has the Secretary even alleged any other
facts which might indicate that contraction of pneumoconiosis
or an explosion was reasonably likely to result from the
violations.

Monterey points out that respirable dust and methane
limits are specifically set in other standards.  The limit
for respirable dust is found in section 70.100(a), which
provides that "each operator shall continuously maintain the
average concentration of respirable dust in the mine atmosphere
. . . at or below 2.0 milligrams of respirable dust per cubic
meter of air ..."  The limit for methane is found in
section 75.316-2, which provides that "the methane content
in the air in active workings shall be less than 1.0 volume
per centum."  Monterey states that neither of these limits
was exceeded in the cited areas of the mine at any relevant
time.

Monterey suggests that it would be a legal anomaly for
a violation of ventilation, methane and dust control plans
required by section 75.316, the purpose of which is to control
respirable dust and methane levels, to be significant and
substantial in spite of the fact that the specific limits
for these substances established by sections 70.100(a) and
75.316-2 were not exceeded.  Such a conclusion would totally
disregard the fact that in adopting said standards the
stated limits were deemed to be not unsafe, and would be
tantamount to superseding the formally-adopted safety or
health standards.

Monterey cites Judge Melick's decision in Consolidation
Coal Company v. Secretary of Labor, 2 FMSHRC 1896, August 18,
1982, in which he ruled that two alleged violations of the
respirable dust standards found in section 70.100(a),
where a production unit had respirable dust levels of 2.5
and 2.7 milligrams per cubic meter of air, were not significant
and substantial.  Judge Melick's ruling was based on his
finding that in the absence of medical or scientific evidence
correlating exposure of miners to violative respirable dust
levels of 2.5 and 2.7, he could not conclude that the
violations were significant and substantial.  Monterey asserts
that with respect to the citations issued by Inspector Melvin,
there is no evidence that the respirable dust levels in the
cited areas of the mine at the relevant time ever approached
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